
Fried Frank Financial Services  
 Client Alert 

Fried Frank Financial Services Client Alert™ No. 18/09/21 
Copyright © 2018  Fried, Frank, Harris, Shriver & Jacobson LLP.  All rights reserved. 
Attorney Advertising.  Prior results do not guarantee a similar outcome. 
09/21/18 

OCC Seeks Public Comment on Revising the 
Regulatory Framework Implementing the 
Community Reinvestment Act 
Introduction 

On August 28, 2018, the Office of the Comptroller of the Currency (“OCC”) released an advance notice of 
proposed rulemaking (the “ANPR”) requesting public comment on how the regulatory regime that federal 
banking agencies have employed to implement the Community Reinvestment Act (“CRA”) should be 
updated to achieve the goals of the CRA, while reducing the regulatory burden imposed on banks by CRA 
compliance and evaluations.1 

Background: The CRA 

The CRA is designed to ensure that banks help to meet the credit needs of the communities they serve, 
including low and moderate income neighborhoods within those communities.2  The CRA has been in place 
since 1977, and the various federal banking agencies all have well-developed regulatory frameworks in 
place to enforce the CRA with respect to the financial institutions they supervise.3  Under this framework, a 
bank must demonstrate that it provides deposit services and makes loans to the communities in which it 
operates – geographies it must designate as its CRA “assessment areas.”4  The OCC and other federal 
banking agencies periodically prepare a performance evaluation for each bank’s CRA compliance.5  The 
tests employed vary depending on the size and complexity of the bank, but generally, the agencies evaluate 
banks’ lending, investments, and services provided to their communities for CRA purposes.6   

The ANPR 

In the ANPR, the OCC requests public comment “to solicit ideas for building a new framework to transform or 
modernize the regulations that implement the [CRA].”7  While the ANPR contains a number of open-ended 
                                                      
1  Reforming the Community Reinvestment Act Regulatory Framework, 83 Fed. Reg. 45053 (Sept. 5, 2018); see OCC, 

Reforming the Community Reinvestment Act Regulatory Framework, Docket ID OCC-2018-0008. 
2  12 U.S.C. § 2901; 12 C.F.R. § 25.11(b); see, e.g., ANPR at 45054. 
3  See ANPR at 45054. 
4  12 C.F.R. §§ 25.21-25.24; see ANPR. at 45055.  A bank’s assessment area includes the geographies where its 

main office, branches, and deposit-taking ATMs are located, generally measured at the MSA level.  12 C.F.R. 
§ 25.12(c), 25.41. 

5  12 C.F.R. § 25.21; see ANPR at 45055. 
6  12 C.F.R. §§ 25.22-25.24; see ANPR at 45055. 
7  ANPR at 45053. 

https://www.gpo.gov/fdsys/pkg/FR-2018-09-05/pdf/2018-19169.pdf
https://www.occ.gov/news-issuances/news-releases/2018/nr-occ-2018-87a.pdf
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questions for public input,8 it also contains some specific recommendations and provides general 
parameters on the portions of the CRA regulations that the OCC is considering for revision.9   

The OCC seeks comment on the best ways to develop a metric-based framework for evaluating CRA 
performance.  Such a framework could, potentially, allow for alternative evaluation methods that could be 
tailored to banks of different sizes, complexities, and business models.  The ANPR suggests a potential 
metric for evaluating CRA compliance:  a ratio of the dollar value of all CRA-qualifying activities divided by 
each bank’s asset size (or some other appropriate denominator).  This ratio or another similar one could set 
a benchmark for banks and their regulators to know which CRA rating a bank would receive at any given 
time.10 

The ANPR also recommends broadening the definition of a bank’s assessment area.  For example, under a 
new CRA framework, a bank might be able to include areas other than its current assessment areas that are 
tied to the bank’s business operations by, for example, concentrations of deposits or loans, affiliate offices, 
or loan production offices, rather than only by the locations of the main office, branches, and deposit-taking 
ATMs.  The ANPR also suggests that banks might receive CRA credit for lending or other CRA-qualifying 
activities conducted in or focused on certain targeted areas, regardless of the bank’s physical presence or 
absence in those areas; for instance, in “remote rural populations or Indian country.”11 

Further, the ANPR requests comment on expanding the range of activities that are CRA-qualifying, including 
but not limited to expanding the eligibility of small business lending and, potentially, making eligible certain 
student, auto, credit card, and/or affordably priced small-dollar consumer lending. 

Context: Lead-up to the ANPR 

In recent years, and particularly as new leadership took over the federal banking agencies in early 2017, the 
agencies have considered amending the regulatory framework implementing the CRA.  In a June 2017 
report (the “Treasury Report”),12 which covered a wide range of recommendations regarding the regulation of 
financial institutions, the Treasury Department took the position that the CRA is outdated and requires 
modernization, both at the statutory and regulatory levels: 

The CRA statute is in need of modernization, regulatory oversight must be harmonized, 
and greater clarity in remediating deficiencies is called for. It is very important to better align 
the benefits arising from banks’ CRA investments with the interest and needs of the 
communities that they serve and to improve the current supervisory and regulatory 
framework for CRA.13  

                                                      
8  In fact, “[t]he OCC invites other ideas and options for modernizing the CRA regulatory framework not identified in 

this ANPR.”  ANPR at 45059. 
9  Some of the most important substantive suggested changes are highlighted in this memorandum.  In addition to 

substantive changes, in the ANPR the OCC also seeks comment on ways to streamline recordkeeping and reporting 
burdens related to the CRA. 

10  The four ratings are “outstanding,” “satisfactory,” “needs to improve,” and “substantial noncompliance.”  See 12 
U.S.C. § 2906(b)(2); see also ANPR at 45054 n. 18. 

11  ANPR at 45057. 
12  U.S. Dep’t of the Treasury, A Financial System That Creates Economic Opportunities: Banks and Credit Unions 

(June 2017); see V. Gerard Comizio and Nathan S. Brownback, Treasury Issues Report on Banks Proposing 
Significant Dodd-Frank Act Changes in Response to Trump Executive Order on Core Principles of Financial 
Regulation (June 28, 2017). 

13  Treasury Report at 9. 

https://www.treasury.gov/press-center/press-releases/Documents/A%20Financial%20System.pdf
http://www.friedfrank.com/siteFiles/Publications/FINALv4-%2006-27-2017%20-%20TOC%20Memo%20-%20Banks%20Proposing%20Significant%20Dodd-Frank%20Act%20Changes.pdf
http://www.friedfrank.com/siteFiles/Publications/FINALv4-%2006-27-2017%20-%20TOC%20Memo%20-%20Banks%20Proposing%20Significant%20Dodd-Frank%20Act%20Changes.pdf
http://www.friedfrank.com/siteFiles/Publications/FINALv4-%2006-27-2017%20-%20TOC%20Memo%20-%20Banks%20Proposing%20Significant%20Dodd-Frank%20Act%20Changes.pdf
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The Treasury Report also laid out Treasury’s then-proposed next steps regarding assessing the CRA, and 
the regulators’ implementation of it, explaining Treasury’s plans to assess the need for: 

• Improvement in how banks’ CRA investments are measured;  

• Harmonization of CRA supervision, given the oversight by multiple regulators;  

• Changes in the way CRA geographic assessment areas are defined; and 

• Improvement in the regulatory review and rating assessment process.14  

After conducting this assessment of the CRA, in consultation with a number of stakeholders, including but 
not limited to community groups, regulatory agencies, and financial institutions themselves, the Treasury 
Department issued a memorandum to the OCC (“Treasury Memo”) with Treasury’s findings regarding the 
CRA.15  The recommendations in the Treasury Memo focused on four areas: 

• Updating the definition of “assessment area” in order to reduce the rigid geographic limitations of the 
current definition, because, according to the Treasury Memo, consumer use of banking services is 
less dependent on brick and mortar facilities and in-person interactions than it was when the CRA 
was enacted; 

• Making the criteria used by the banking agencies to evaluate CRA compliance more clear for 
financial institutions, and providing a broader set of activities that will qualify for CRA consideration; 

• Harmonizing evaluation times across agencies and shortening both the lag times between 
evaluations and between evaluation and results; and 

• Providing better incentives for financial institutions to improve CRA performance.16   

Conclusion 

The CRA affects all banks of all sizes and business models.  All banks should consider submitting a 
comment letter to the OCC with suggestions for a new streamlined CRA regulatory framework.  We are glad 
to assist in preparing a comment letter on this important regulatory topic. 

* * * 

                                                      
14  Id. at 65. 
15  U.S. Dep’t of the Treasury, Memorandum for the [OCC], the Board of Governors of the Federal Reserve System, the 

Federal Deposit Insurance Corporation; Subject: Community Reinvestment Act - Findings and Recommendations 
(Apr. 3, 2018). 

16  One of the main consequences of not receiving at least a “satisfactory” rating is that applications for new branches, 
mergers, and other transactions are generally automatically denied for low rated banks.  Treasury Memo at 21.  
Treasury suggests the need to consider whether such limitations are counterproductive for CRA purposes, if such 
new branches or mergers would result in more and better services provided to low and moderate income 
communities.  Id. at 20-22. 

https://home.treasury.gov/sites/default/files/2018-04/4-3-18%20CRA%20memo.pdf
https://home.treasury.gov/sites/default/files/2018-04/4-3-18%20CRA%20memo.pdf
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